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In the Matter of:
Jeanne L. Huston
C ai mant August 3, 1998
agai nst Case Nos.: 97-LHC 2015/

98- LHC- 2362
I ngal I s Shi pbui | di ng

Enpl oyer/ Sel f -1 nsurer
ONCP Nos.: 6-151466/
and 6- 175212
Director, Ofice of Wrkers’
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Appear ances:

George W Murphy, Esq.
For the d ai nant

Paul B. Howel |, Esq.
For the Enpl oyer/ Sel f-Insurer

Marsha L. Senon, Esq.
For the Director

Before: DAVID W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor workers’ conpensation benefits under the
t he Longshore and Harbor Wrkers’ Conpensation Act as anmended (33
U S . C 8901, et seq.), hereinreferred to as the “Act.” The hearing
was held on April 24, 1998 in Qulfport, Mssissippi at which tine
all parties were given the opportunity to present evidence and or al
argunents. The following references wll be used: TR for the
official hearing transcript, ALJ EXfor an exhibit offered by this
Adm ni strative Law Judge, CX for a Caimant’s exhibit, DX for a
Director’s exhibit and RX for an Enployer’s exhibit. This decision
is being rendered after having given full consideration to the
entire record.

Post - heari ng evidence has been admtted as:
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were filed.
Stipul ati ons and | ssues
The parties stipulate (JX 1), and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. On COctober 26, 1992 and February 8, 1993 d ai mant
suffered back injuries in the course and scope of her enploynent.

4. The parties conplied with all notice, claim and
controversi on provisions.

5. The parties attended an informal conference on Novenber
19, 1996.

6. The Enpl oyer voluntarily and w thout an award has paid

tenporary total conpensation from February 9, 1993 through August
5, 1996, and from Septenber 18, 1996 through March 4, 1997 at a
weekly rate of $180.29, and permanent partial conpensation from
March 5, 1997 through the present at a rate of $13.62 per week.

7. Cl ai mant reached maxi mum nedi cal i nprovenent on January
16, 1997.
8. Claimant has suffered a forty-four percent pernmanent

disability to her back/neck
The unresol ved issues in this proceeding are:
1. Causation of Claimant’s cervical condition.

2. Causation of Claimant’s disability from August 6, 1996
t hrough Septenber 17, 1996.

3. The nature and extent of Claimant’s disability.
4 Aver age weekly wage.

5. The Applicability of Section 8(f) of the Act.

6 Attorney’'s fee.

SUMVARY OF THE EVI DENCE



Jeanne L. Huston (“daimant” herein)?, 48 years of age, with
a Bachel or of Arts degree in Art fromthe University of M ssissippi
and a teaching certificate from Appal achian State University, and
wi th an enpl oynent history of work as a high school teacher and as
a receptionist, first becane enployed as a cable puller in the
el ectrical departnent at Ingalls Shipbuilding (“Enployer” herein)
on COctober 15, 1992. Shortly thereafter, Caimnt noved into the
materials departnment as a material runner, a position which she
kept until February 8, 1993. Ingalls Shipbuilding is a maritine
facility | ocated adj acent to the navi gabl e waters of the Pascagoul a
Ri ver and the Gulf of Mexico where the Enpl oyer builds, repairs and
overhaul s vessel s and ships. As a cable puller, Caimnt’s job was
installing, pulling and carrying cable, and clinbing, crawing and
goi ng anywhere in the ships that have cable that needs to be
installed for the electrical part of the ship. As a material
runner, Claimant’s job was to deliver materials, pick up orders and
parts, and ride a bicycle around the shipyard to all the different
ships and clinb up and find out what was needed and deliver the
materials. (TR 38-41)

On Cctober 14, 1992, the day before C ai mant began work for
Enmpl oyer, C ai mant was involved in a four car accident, the fourth
car hitting her from behind. (TR 41)? Caimant went to the
energency roomin Ccean Springs conplaining of neck and back pain.
Dr. Tanela Gartman, after conducting a physical exam nation,
di agnosed acute cervical nyositis. An x-ray of Claimant’s C- spine
showed C5-6 disc disease with degenerative changes. Dr. Gartman
prepared a note which stated that C ai nant shoul d be able to return
to work on Cctober 16, 1992, but that she was |imted to not
l[ifting over ten pounds. (RX 2 at 1-10)

On COctober 26, 1992, daimant was working on the SAR5 boat
when her supervisor asked her to clinb up on a bunk, check the
nunber on a wire and report on her findings. Wien O ai mant pulled
up on the second bunk, she “flipped backwards headfirst into an
open manhole.” One of O aimant’s co-workers grabbed her after she
hit her neck, back and shoul der and falling headfirst intoathirty
foot tank. (TR 42-43) Caimant was initially taken to the infirmary
at Ingalls, but was then sent to the emergency room at Singing
Ri ver Hospital.® Kenneth E. Canant, MD. noted Claimant’s fall at
wor k, and al so noted that C ai mant “does have neck pain and painto

! O ai mant was deposed on March 21, 1997. (RX 37)

2 Claimant filed a clai magainst State Farm | nsurance Conpany
inrelation to her Cctober 15, 1996 aut onobile accident. The claim
was settled in March of 1993 for the sum of $25,000.00. (RX 2)

® Enployer’s First Report of Injury, Form LS-202, references
an injury to Caimant’ s back but not her neck, although Caimnt is
“sure that [she] nmentioned it.” (TR 73-74, RX 7)
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her scapula and a little bit of shoul der pain.” After conducting a
physi cal examnation, Dr. Canant’s diagnosis was of multiple
contusions. Claimant was to take pain nedication and Dr. Canant
recomended two days off. An x-ray of Claimant’s C-spine showed
t here were “changes of osteoarthritis and degenerative di sc di sease
wi th di sc space narrowi ng noted at C3-4, C4-5, and C5-6,” and there
is a notation that “[t]his may represent old trauma.” No acute
abnormalities were evident. An x-ray of Claimant’s right
shoul der/scapula showed that it was “intact w thout evidence of
fracture or dislocation,” and no other abnormalities were evident.
A conputed tonographic evaluation of the cranium denonstrated
“normal cranial conputed tonography with contrast enhancenent.” A
bone scan revealed “mldly increased activity within the left
aspect of the C7.” An MRl of the cervical spine showed “probable
chronic HNPs at C4-5 and C5-6 and to a | esser extent at C6-7,” and
mld to noderate spinal stenosis, but with no evidence of
distortion of the cervical spinal cord.” (RX 9)

On Cctober 31, 1992, daimant saw Chris E. Wggins, MD.
Claimant rel ated the Cctober 14, 1992 car accident and the Cctober
26, 1992 fall at work to Dr. Wggins. The doctor noted that the car
accident “was a neck injury primarily,” and “the fall involved
primarily her lunbar region.” (RX 3 at 1). Dr. Wggins' inpression
was of :

1) Cervical strain syndrome with pre-existing cervical
degenerative disc disease. Rule out herniated cervical
di sc secondary to MVA 10/ 14/ 92.

2) Low back pain under treatnment by Dr. Zielinski for
industrial accident at |Ingalls. Date of accident
10/ 26/ 92.

(RX 3 at 1) daimant returned to see Dr. Wggins on Novenber 12,
1992, conplaining of neck pain and pal pable back spasns. Dr.
W ggi ns’ inpression was of cervical disc syndrone. (RX 3 at 2) Dr.
W ggi ns made the foll ow ng recomendati ons:

1) | explained to her after she questioned the onset,
that we usually view these as the patient having sone
pre-exi sting degenerative change and weakness i n t he neck
wi th the probl em aggravated and the synptons brought on
by the accident in question. She does appear to have a
disc herniation to ne and that can be caused by the
acci dent.

2) Cervical occipital nerve bl ock.

3) Cervical collar.

4) We di scussed neurosurgical referral and she wants to
go ahead and do that. Refer to Dr. MU oskey.

5) Usually for this problemwe assign a 10% per manent
partial disability of the body as a whole. (RX 3 at 2)

Cl ai mant had a physical therapy evaluation on Novenber 18,
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1992. Rodney Nichols, RPT, noted that C ai mant conpl ai ned of pain
on any lifting and pain over the right shoul der blade. d ai mant
reported that bending forward aggravates the pain, and that |aying
down eases and abol i shes the pain. Evaluation showed two areas of
pain, the first across Caimant’s |ow back, and the second at
Claimant’s right shoulder across the supraspinatus nuscle. A
di agnosi s of “lunbar and right shoul der contusion” was made, and
the goal of physical therapy was stated “to decrease pain and
restore pain free range of notion to these joints.” The plan was to
“It]reat at Ingalls 3 tines a week for 1 week with heat, ultrasound
to | ow back and right shoulder.” (RX 8)

On Decenber 12, 1992, C aimant saw John J. MC oskey, M D.
Claimant’s chief conplaints were of neck, right shoulder and arm
pain, nunbness, and tingling radiating to the mddle and ring
finger of the right hand. Dr. MOC oskey noted that Caimant’s
probl embegan as a result of her October 14, 1992 car accident, but
there was no nention of the Cctober 26, 1992 fall at work. After
taking Claimant’s nedical history and performng a physical
exam nation, Dr. MC oskey's inpression was of “post-traumatic
cervical radicul opathy (?C7 nerveroot).” Dr. McC oskey reconmended
to C aimant that she consider having a nyelogram (RX 4 at 1-5)

Cl aimant was admtted to Singing River Hospital on January 22,
1993 for a conplete nyelogram Dr. MO oskey’s final diagnhosis was
of “post traumatic cervical syndrome with radi cul opathy right arm”
and “post traumatic | ow back syndrone.” C ai mant was di scharged on
January 23, 1993 with prescriptions for Lortab V and a Medrol
dosepak. (RX 4 at 5-13) On January 27, 1993, Cainmant returned to
see Dr. M oskey as she had “continual synptons of pain across
shoul ders” and “neck pain radiating into eccipital area.” Dr.
McCl oskey recommended O ai mant see M ke Rogers, and he prescribed
Flexeril. (RX 4 at 14-17)

Following aimant’s fall on Cctober 26, 1992, she was noved
into the materials departnent as a material runner. (TR 40) On
February 8, 1993, Caimant’s first day on the day shift, C ainmant
was working in materials inventorying electrical equipnment on the
west bank on the wet dock with a co-worker. At some point,
Claimant’s co-worker walked off and did not return. C ainmant
continued to inventory the electrical equipnent that was i n a wal k-
in container, and as she was checking two netal boxes on the top
shelf, they fell on her and knocked her down. C ai mant was pinned
down by the “very heavy boxes” for “nmaybe 20 m nutes or so,” until
sonmeone found her and an anbul ance cane to take her to Singing
Ri ver Hospital. (TR 44-45)

Wayne P. Cockrell, MD., initially treated O ai mant when she
was brought to the hospital. Dr. Cockrell took d aimant’ s nedical
hi story and performed a physical exam nation. The neurol ogical
exam nati on was i nconpl ete because of pai n experienced by C ai mant.
Claimant would not allow Dr. Cockrell to “raise her feet over an
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inch or two off the gurney saying that it would hurt her back to do
that,” and she “conpl ai ned bitterly” when Dr. Cockrell pal pated t he
| umbar area of her back.” Dr. Cockrell diagnosed | ow back pain and
Claimant was referred to Dr. MC oskey’s service. (RX 27)

Dr. McC oskey treated O ai mant for her injury, noting that the
pain was in Claimant’s “back - not in her legs.” Dr. M oskey al so
noted that Caimant informed him of her Cctober 26, 1992 fall at
work. After reviewng Caimant’s nedical history and conducting a
physi cal exam nation, Dr. MC oskey’ s i npression was of “recurrent
| ow back strain” and “history of cervical disk disease.” (RX 4 at
20-21) Dr. McC oskey prepared a discharge summary on February 11,
1993. A CAT scan of the |ow back showed degenerative changes.
Caimant “ultimately settled down reasonably well and was
di scharged on Fioricet and Zantac,” and an air back brace was to be
provi ded. Dr. MC oskey’s final diagnosis was of acute | unbosacr al
strain, chronic post traumatic |ow back pain and post traunatic
cervical syndrone. (RX 4 at 28) Caimant has not returned to work
followi ng the February 8, 1993 accident. (TR 45)

On March 18, 1993, d aimant was seen by Harry A. Dani el son,
M D. Dr. Danielson took the usual social, enploynent and nedical
hi stori es, and perforned a physical exam nation. (RX 28 at 1-2) For
his inpression, Dr. Danielson stated that:

| personally inspected the filns of her Cervical and
Lunbar nyel ogram of 1-22-93. She has a defect at C5-6,
ost eophyte with herni ation. She has stenosis at the L2-3
| evel on her CT Scan and sone at L4-5. She has facet
arthropathy, a lot of arthritis in her back for her age.
She has foram nal stenosis and osteophyte formation there
at the C5-6 and C6-7 levels, and we usually find sone
di sc herniation to account for the root filling defects.
There are problens at C4-5, C5-6 and C6-7. It | ooks |like
she has a central disc at L3-4 and at L2-3. That in
conjunction with her stenosis could be giving her back
pain. She has multiple levels of trouble. | amreferring
her to Dr. Tate for psychol ogi cal support and eval uati on,
and | will see her back after that.

(RX 28 at 2-3)

C ai mant saw Dr. Danielson for a followup on May 6, 1993.°
Claimant infornmed Dr. Danielson that she did not see Dr. Tate

* The record contains a neurosurgical consultation by Dr.
Dani el son dated May 6, 1993 for a Jeanne R Russell, although
“Houston” was handwitten in over “Russell.” (RX 28 at 4-5) It is
clear, given the description of the patient in the report, that
this neurological consultation is for a patient other than
d ai mant .



because her insurance conpany would not pay for her visit. Dr.
Dani el son prescribed Fioricet for pain and Robaxin 750 for spasns,
and he also indicated that he would try to get C ai mant schedul ed
for psychol ogi cal support and evaluation. (RX 28 at 6)

On May 17, 1993, d ai mant underwent a psychol ogi cal eval uation
by T. WIlliam Howard, PHD, ABPP. (RX 29) Dr. Howard noted
Cl ai mant’ s nedi cal and psychi atric history, conducted psychol ogi cal
tests, interviewed C aimant and then concl uded as fol |l ows:

“SUMVARY AND OPINION: All tests reflect her superior intelligence
and education. There is no personality disorder or psychosis.

“However, there are signs of hysterical disorder which would
i nvol ve enoti onal dependency and conversion ego defenses.
Therefore, it is |likely that her physical conplaints have a marked
enoti onal conponent.

“She, herself, is conpletely unaware of these psychodynam cs,
and she woul d resist psychol ogi cal fornulations of her synptons.
This occurs on an wunconscious level, and is certainly not
mal i ngeri ng.



“She woul d benefit from psychot herapy for her neurosis, but
‘“brief therapy’ would be of little value. Treatnent would require
about three years.

“Of course, her neurosis do (sic)not nean she has no physi cal
basis for her conplaints; | amnot conpetent to speak to that point
beyond saying that a neurosis does not inocul ate against somatic
i npai r ment .

(RX 29 at 2-3)

An August 23, 1993 report from Robert L. White, MD., P. A,
contains a review of Claimant’s nedical history, although no
reference is made to the Cctober 14, 1992 car accident. (RX 30
at 1-2). Dr. Wite, after performng a physical exam nation,
provi ded the follow ng i npression:

1) Cervi cal and | unbar sprain, superinposed on cervi cal
and | unbar stenosis.

2) Nor mal neurol ogical exam Therefore, no surgical
i ndi cati ons.

(RX 30 at 2) Dr. Wiite opined that C ai mant woul d be able to return
to work, probably with some restrictions, and that she had yet to
reach maxi mum nedical inprovenent. (RX 30 at 2) Dr. Wite saw
Cl ai mant again on Decenber 9, 1993. He reviewed a nyel ogram and
contrasted CT, and he noted that C ai mant continued to conpl ai n of
severe neck pain and sone degree of radicular pain out her right
armw th sensory synptons, and md |unbar pain with radicular pain
into both posterior thighs. Dr. Wite stated that d ai mant had
“appropriate conpl ai nts and X-ray fi ndi ngs to consi der
deconpression.” (RX 30 at 3-4)

Claimant returned to see Dr. Danielson for a followup visit
on Cctober 19, 1993. daimant was havi ng back and neck pain. She
described her pain to Dr. Danielson as “feeling like an ice pick
sticking in her back, and it never stops.” Dr. Daniel son found t hat
Claimant has nultiple levels of trouble in her cervical and | unbar
areas and needs to have a Cervical and Lunbar Myel ogram He gave
Claimant a prescription for running shoes to give her feet proper
support and make it easier on her back pain, and he al so prescri bed
a queen size posturpedic mattress. (RX 28 at 7)

On Novenber 2, 1993, Caimant had the Cervical and Lunbar
Myel ogramperformed. (RX 28 at 10-11) Dr. Dani el son saw C ai mant on
Novenber 16, 1993, and he stated that he personally inspected the
films of Novenmber 2, 1993, and the filns of post-contrasted CT
scans. Dr. Dani el son found that there “are root filling defects and
a pretty good sized disc herniation on the lateral filmat the L2/3
level. It appears to be a central disc herniation. She has a | ot of
arthritic spur formation in her neck and some disc herniation.
These osteophytes are pre-existing.” He also stated that the
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“Cervical CT Scan shows fairly extensive cervical spondylosis with
ost eophytes and posterior disc protrusions at C3/4 through C6/7.
She al so has disc herniation at L2/3, L3/4 and a bulge at L4/5.”
Cl ai mant conpl ai ned of neck pain, but Dr. Danielson wanted to fix
her back before discussing her neck problens. Dr. Danielson
indicated that C aimant desired to go forward with an interl am nal
| am not oy, foram notony with m croneurosurgical disc excision at
L2/ 3, right, lateral and central. He prescribed Fioricet and Lorcet
Plus for pain. (RX 28 at 13)

Dr. Dani el son perforned the procedures on Decenber 29, 1993.
The preoperative diagnosis was “central and | ateral herniated disc
wi th degenerative spondylosis L2-3 with nedian bar formation L2-3
| evel .” The postoperative diagnosis was the “same with |ateral
herniated disc and ingrowmh of facet and there appeared to be
abnormal bone formation al nost as though there had been a fracture
at the L1-2 level and a foram notony was perfornmed at that |evel as
well.” (RX 28 at 15-16) d aimant was di scharged on Decenber 31,
1993 with a final diagnosis of:

Central | at eral herniated disc wth degenerative
spondyl osis L2-3, with nedian bar formation L2-3 | evel,
with the only abnormality at the L2 |evel w th apparent
foram nal stenosis at that level as well. Lateral disc
herni ati on and i ngrowm h of facet. Abnornmal bone formation
L1-2 from possible prior fracture wth foramna
st enosi s.

(RX 28 at 18)

Cl ai mant saw Dr. Danielson for a followup on March 8, 1994.
She stated that her back was hurting her worse than it did the
previous visit. Dr. Daniel son indicated that he wanted to admt her
to the hospital to get Cervical and Lunmbar MRl Scans and a possible
Cervi cal and Lunmbar Mel ogram because of her severe back and neck
pai n. The doctor prescribed pre-MRI valium (RX 28 at 19) d ai mant
was seen again on April 21, 1994, and Dr. Dani el son noted that he
had personally inspected the filns of her Cervical and Lunbar
Myel ogramof March 19, 1994, and fil nms of post-contrasted CT Scans.
Dr. Danielson found that, “on the nyelogram C5/6 and C6/7 | ooks
wor se than on the CT Scan. She has a | ot of degenerative changes in
her neck. It looks like disc herniation and spondylosis at C5/6, a
calcific herniation. There is sonmething at L4/5.” Dr. Danielson
indicated that Caimant desired to go forward wth an anterior
cervical discectonmy and donor bone fusion at C5/6 and C6/7. (RX 28
at 20) d ai mant continued seeing Dr. Danielson for followup visits
until March 22, 1995, when the surgical procedures noted above were
finally performed by Dr. Danielson. The pre and postoperative
di agnosi s was “herni ated nucl eus pul posus with extruded disc and
noder at el y severe spondyl osis, C5-6 and C6-7 levels.” (RX 28 at 29)
Cl ai mant was di scharged on March 24, 1995 with a final diagnosis of
“herniated nucleus pulposus wth extruded disc and narked
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spondyl osis, C5-6, C6-7.” (RX 28 at 33).

Dr. Dani el son provided a narrative report dated July 29, 1994
to George W Mirphy, Esq. (RX 28 at 21-23) The doctor reviewed
Claimant’ s nmedical history up to that point in tinme and concl uded:

Based upon this patient’s history, the reliability of
that history and the absence of any other trauma, it is
my opinion with reasonable nedical certainty that her
herniated disc at C5-6 was significantly aggravated by
her industrial accident at Ingall’s on or about October
26, 1992; that her herniation at C4-5is causally rel ated
to her industrial accident at Ingall’s on or about
Cct ober 26, 1992: that her herniations at L2-3 and L3-4
are causally related to her industrial accident at
Ingall”s on or about October 26, 1992; and that her
herniation at L4-5 was causally related to her work
injury of Cctober 26, 1992 and significantly aggravated
by her work injury of February 8, 1993.

(RX 28 at 23). Dr. Danielson provided a simlar conclusion in a
letter dated January 31, 1995 to Kelly House of F. A Richard &
Associ ates, the Enployer’s workers’ conpensation adjusting firm
(RX 29 at 26)

Cl ai mant saw Robert E. Germann, MD., P.C, on August 15,
1994. (RX 31 at 31-32) Dr. Germann noted Caimant’s nedical
hi story, reviewed studies from January 22, 1993 and Novenber 29,
1993, and conducted a neurol ogi cal exam nation. Hi s inpression was
of “neck pain, secondary to cervical spondylosis with a possible C6
radi cul opathy on the right, at |east by exam nation by (sic) not
confirmed by EM5 s and nerve conduction studies,” and “low back
pain status post |am nectony syndrone.” Dr. Germann opined that
“the cervical problem was a pre-existing condition aggravated by
her two injuries at Ingalls since it appears all due to cervica
spondyl osi s.”

Dr. Danielson referred Claimnt to Joe A Jackson, MD., for
the pain in her arns. On Septenber 26, 1994, Dr. Jackson conducted
nerve conduction studies and found that C aimant had a right C5-6
root nuscul ocutaneous injury. (CX 1F)

Dr. McC oskey, in a report dated Cctober 16, 1994, summari zed
Claimant’ s treatment and responded to questi ons presented to hi mby
Beverly Davis of the Curtis Goup. Dr. MO oskey stated that “the
severe degenerative changes in her neck and | ow back were present
prior to any injury.” He also stated that C ai mant had “no history
that her neck problens are due to anything other than the notor
vehi cl e acci dent on Cctober 14, 1992,” and according to the history
available to him “her | ow back conplaints are due to the two work
injuries clained above.” Dr. MC oskey noted that there appeared
“to have been aggravations of her back problens follow ng her
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February 8, 1993 industrial injury, but the conplaints seem
consi stent and | think whatever conpl aints she has are attri butable
to the clained work injuries.” The doctor believed “that the
degenerative changes in the cervical and | unbar regi on pre-existed
any injury and are for the nost part basically unchanged through
the series of studies that she’'s had.” Gven Caimant’s history,
x-ray findings and conplaints of severe right arm pain in the
pattern described by Dr. Germann, Dr. MC oskey “woul d agree with
surgi cal deconpression.” (RX 4 at 32-33)

In a letter to Pam Hale of F.A R chard & Associ ates dated
Novenber 2, 1994, Dr. M oskey stated that, based on Caimant’s
hi story, he thought “her neck and | ow back probl ens are unrel ated.”
However, he did state that C aimant has “disability attributable to
both and is nore disabled from her back problens because of her
neck problens than she would be if she didn't have the neck
problens.” (RX 4 at 34)

Claimant was seen by Dr. Danielson for nunmerous follow ups
subsequent to her March 22, 1995 operation. (RX 28 at 35-46) During
this time, daimant continually conplained of severe neck and back
pain. C ai mant was seen by Dr. Daniel son on Novenber 13, 1995, and
Dr. Dani el son personally inspected filnms of daimant’s Cervical and
Lunbar Myel ogram of Novenber 2, 1995 and fil ns of post-contrasted
CT Scans. He found a bad disc at C4/5. He al so found that there was
spondyl osis with posterior osteophyte formation and narrow ng at
the intervertebral foramna at C4/5, and there were al so changes at
C5/6. Caimant and Dr. Dani el son di scussed havi ng anot her surgi cal
procedure or living with the situation. Dr. Daniel son first wanted
Claimant to try Gulf Coast Pain Institute for cervical evaluation
and possible blocks. (RX 28 at 47)

On Decenber 20, 1995, daimant was exam ned by Dr. Robert
Fortier-Bensen of the Gulf Coast Pain Institute. (RX 32) After
taking the usual social and nedical histories, and conducting a
physi cal exam nation, Dr. Fortier-Bensen s inpression was of:

1) Lunbar neural gi a. Degenerative disc disease.

2) Cervi cal neural gi a. Degenerative di sc disease.

3) Rule out psoas nuscle conpartnent syndrone,
quadratus | unborum iliolunbar, nyofascial pain.

4) Moderately severe psychol ogical factor including
depression as well as insomi a.

(RX 32 at 3) Dr. Fortier-Bensen's treatnent plan was to offer
addi tional nedications to help wth pain. O ai mant woul d be offered
a “caudal epidural under flouroscopy and sone injections into her
cervical nuscles.” Caimant’s psychological problenms would be
eval uated, and psychological help would possibly be offered if
needed. (RX 32 at 3)

Claimant returned to see Dr. Danielson on March 21, 1996,
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follow ng her treatnent at Gulf Coast Pain Institute. C ai mant was
still conplaining of back and neck pain. After explaining the
procedure to C ai mant, she indicated she wanted to go forward with
an anterior cervical discectony with donor bone fusion at C4/5.
(RX 28 at 48) The procedure was schedul ed for Septenber 4, 1996,
but it was canceled “due to recurrent episodes of strep throat.”
Dr. Dani el son woul d not performan operative procedure of any type
on Claimant while there was evidence of infection present. (RX 28
at 49)

Cl ai mant sought treatnment for her strep throat at the Coast al
Famly Health Center from May 1996 through August 1996. (RX 33,
TR 53-54)° Dr. Ckechukwu Ekenna saw C ai mant on Septenber 6, 1996
for treatment of her recurrent strep throat. After taking the usual
nmedi cal and soci al histories and conducting a physi cal exam nati on,
Dr. Ekenna’'s inpressions were of:

1) Nor mal pharynx on today’ s exam nati on.

2) Likely allergic rhinitis with postnassal drip and
possi bl e chronic sinusitis by history.

3) St at us post |unbar surgery in Decenber of 1993 and
cervical surgery in March of 1995.

4) Recent multiple antibiotic courses for suspected
chronic pharyngitis.

5) St at us post breast inplant.

(CX 11 at 2) Dr. Ekenna indicated that he had spoken to Dr.
Dani el son about the findings. He noted that on exam nation, there
was “no evidence for pharyngitis requiring any treatnent.” Dr.
Ekenna “al so explained that the finding of an organism in the
t hroat does not necessarily nean infection.” Dr. Ekenna, because of
the concern for the surgery, recommended that C aimant be given
antibiotic prophylaxis at the time of the surgery. (CX 11 at 2-3)°

On Septenmber 18, 1996, Dr. Danielson perforned an anterior
cervical discectony, bilateral anterior foramnotomes and an
i nt ercor poreal fibular bone graft fusion. Dr. Dani el son’ s
post operative diagnosis was “herniated and extruded disc wth
spondyl osis C4-5 with extruded fragnents and nore spondyl osis than
| anticipated with core root conpression.” (RX 28 at 50-51)

5 Jaimant testified that it was at this time that she

received a letter from Enployer stating that, due to her strep
throat, they were going to discontinue her benefits until she was
wel | enough to have the surgery recomended by Dr. Dani el son which
was initially scheduled for Septenber 5, 1996. (TR 54) Enpl oyer’s
Noti ce of Suspension of Conpensation Paynents, Form LS-208, dated
August 12, 1996 is in evidence at RX 17.

® Enpl oyer reinstated paynents for tenporary total disability
on Septenber 18, 1996. (JX 1, TR 54)
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Cl ai mant continued to see Dr. Danielson for followup visits and
on January 16, 1997, Dr. Danielson noted that daimant *“has
undergone nultiple operative procedures and still has a herniation
at L4-5 and at C3-4 which are not at this tinme indicative of
operative intervention but are certainly causing her sone
problens.” Dr. Danielson opined that C aimnt reached naximm
medi cal i nprovenent and he assi gned her a 44%anat om cal i npairnent
rating of the person as a whole. Caimant “wll need nedication
physi cal therapy and possible nedical devices, such as soft
cervical collar, lunbar support, Tens Unit, etc. fromtinme to
time.” Dr. Danielson stated that Claimant is “permanently totally
di sabl ed and unable to conpete in the marketplace.” (RX 28 at 60)
However, on February 10, 1997, Dr. Danielson indicated that he felt
Cl aimant could “work at her own pace sedentary type activity such
as proof reading out of her honme.” (RX 28 at 64)

Dr. Danielson referred Claimant to Dr. Richard H Smth for
pai n managenent. (CX 1L). Dr. Smth was deposed on April 9, 1998.
(CX 8) He stated that Caimant’s condition has been fairly stable
with chronic pain. (CX 8 at 2) Dr. Smith agreed he woul d rel ease
Claimant to try to do sone type of light or sedentary type work if
she could performthe work. (CX 8 at 3) Dr. Smth stated that he
would defer to Dr. Danielson wth regard to Caimant’s work
limtations and her ability to work. (CX 8 at 4) The doctor
adm tted he was unaware of the COctober 14, 1992 car accident. (CX 8
at 5)

Richard E. Buckley, MD., P.A, perfornmed an independent
medi cal eval uation of Caimant on Cctober 29, 1997. (CX 1K) After
the usual nedical and social histories, and an exam nation of
Claimant, Dr. Buckley had the follow ng inpression:

“This patient has had three operations on her spine wthout any
good results, and has continued to conplain of chronic, severe and
inundating pain. | am sure that there is a great deal of
psychol ogi cal overl ay, and yet she has had extensi ve surgery on her
spine. It would be difficult to state that she does not have the
pai n. Based on her description of her ability to function, based on
the anobunts of surgery she has had, it would be ny opinion she
probably is unable to work in any capacity.

“Additionally, | do not recomend the Functional Capacity
Eval uation. This patient cannot be exam ned appropriately because
of the anobunts of pain she states it produces, and | am certain
that an attenpt to do a Functional Capacity Evaluation would
probably end up with her being in the hospital, or otherw se

havi ng a severe exacerbation of her problem | do not believe there
is an answer to this patient’s problem | believe that she needs to
continue seeing Dr. Smth, and continue to be supported.

“l feel that she probably needs extensive psychological and
psychiatric support. Unfortunately she has been the ganbit of pain
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managenent and psychol ogi cal consultations. It is difficult for nme
to predict with any confidence any sort of response to whatever
treatnment is recomended or afforded her. (CX 1K 3-4)

The reports of Dr. Danielson are supplemented by his
deposition testinony which was taken on February 16, 1998. (RX 38)
On direct examnation by Caimant’s counsel, Dr. Daniel son stated
that C aimant had a total conbined 44%inpairment rating fromall
her problens, mnus 10%for the cervical 5/6 situation relating to
her car accident. (RX 38 at 16-17) On cross-exam nation, Dr.
Dani el son agreed that it appeared, from his review of the
cont enpor aneous records and the initial history he received, that
the probability was that the |ow back problenms were related to
injuries at Ingalls and the cervical problens were probably rel ated
to the injury fromthe car accident. (RX 38 at 31-32)

Dr. Danielson agreed that Caimant’s preexisting cervical
probl ems woul d conbine with and contribute to the effects of the
| ow back injuries at Ingalls to render Claimant nmaterially and
substantially nore di sabl ed than she woul d have been as a result of
the low back injuries at Ingalls alone. (RX 38 at 46-47) After
reviewi ng docunents relating to Caimant’s COctober 14, 1992 car
accident, Dr. Danielson opined that half of Cdaimnt’s 44%
i mpai rment was due to her injuries at Ingalls, while the other half
was due to her car accident and/or preexisting cervical
degenerative disease. (RX 38 at 47-49) On redirect, Dr. Daniel son
stated that the injury of October 26, 1992 is consistent with an
injury where you could hurt your cervical area, and that it would
be likely that you hurt or aggravate an injury to your cervical
area with that type of injury. (RX 38 at 51-52)°

Jay Irvin Beasly, along-tine friend of Claimant, testified as
to Caimant’'s limted functional ability and her need for
assistance in performng many ordinary household chores.
(TR 126-134)

Currently, Claimant testified that her back and neck hurt all
the tine, and that it feels like there is a railroad spike stuck in
her back. She al so expl ai ned that she has friends and nei ghbors who
hel p her out with her chores. (TR at 50-52)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a for-the-nost
part credible, but obviously poorly-notivated C aimant, | nmake the
fol | ow ng:

" (bjections made at the deposition of Dr. Danielson are

overrul ed as the questions and answers related to i ssues which are
rel evant and material herein and as the objections really go to the
wei ght to be accorded to those opinions by this Court.
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Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particular nedical examner. Banks v. Chicago Gain Trinmmers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethl ehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C 8920(a). This Section 20 presunption
“applies as nmuch to the nexus between an enpl oyee’s mal ady and his
enpl oynment activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Cdaimant’s uncontradicted
credible testinony alone nmay constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff’d,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie” case. The Suprenme Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers’ Conpensation Prograns, U.S. Dep’'t of Labor, 455 U S. 608,
615 102 S. C. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980).
Mor eover, “the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui Il ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a clainmnt has the burden of establishing only that
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(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee’s injury or death arose out
of enploynment. To rebut the presunption, the party opposing
entitlenment nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng conditions. Parsons Corp. of California v. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Gr. 1966); Ranks v. Bath Iron Wrks Corp.

22 BRBS 301, 305 (1989); Kier, supra. Once claimant establishes a
physi cal harm and working conditions which could have caused or
aggravated the harmor pain the burden shifts to the enployer to
establish that claimant’s conditi on was not caused or aggravated by
his enploynment. Brown v. Pacific Dry Dock, 22 BRBS 284 (1989);
Rajotte v. GCeneral Dynamcs Corp., 18 BRBS 85 (1986). If the
presunption is rebutted, it no |l onger controls and the record as a
whol e nust be evaluated to determne the issue of causation. De

Vecchio v. Bowers, 296 U. S. 280 (1935); Vol pe v. Northeast Mrine
Termnals, 671 F.2d 697 (2d Gr. 1981); Holnmes v. Universal
Maritinme Serv. Corp., 29 BRBS 18 (1995). In such cases, | nust
wei gh all of the evidence relevant to the causation i ssue. Sprague
v. Director, ONCP, 688 F.2d 862 (1st Cr. 1982); Hol nes, supra;
MacDonal d v. Trailer Marine Transport Corp., 18 BRBS 259 (1986).

In the case sub judice, Caimnt alleges that the harmto her
bodily frame, i.e., her back and neck, resulted from working
conditions at the Enployer’s shipyard. The parties have already
stipulated that the Caimant suffered injuries to her back on
Cct ober 26, 1992 and February 8, 1993. d ai mant has established a
prima facie claim that the harm to her back is a work-rel ated
injury. However, Caimant also alleges that she suffered neck
injuries on the days she injured her back. The Enployer asserts
that Caimant did not suffer any neck injury on the days she
i njured her back. The question nmust now be addressed as to whet her
or not the Enpl oyer has produced substantial evidence to rebut the
Claimant’ s assertion that she suffered a neck injury in additionto
her back injury on Cctober 26, 1992 and February 8, 1993.

I njury

The term“injury” neans accidental injury or death arising out
of and in the course of enploynent, and such occupational di sease
or infection as arises naturally out of such enploynent or as
naturally or unavoidably results from such accidental injury. See
33 U S.C 8902(2); U. S Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-related aggravation of a pre-existing

17



condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff’'d
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynent-related injury need not be the
sole cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when clai mant sustains an
injury at work which is foll owed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M jangos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

While Caimnt has clearly established that she suffered a
work related injury to her back, a question remains as to whether
she also suffered an injury to her neck on COctober 26, 1992 and
February 8, 1993. The Enployer asserts that it has presented
substantial evidence rebutting the Section 20(a) presunption that
any work related injury to Conplainant’s neck occurred on Cctober
26, 1992 and February 8, 1993. Thus, the primary question renmai ning
is whether the Enployer has presented substantial evidence
rebutting the Caimant’s 20(a) presunption, that she suffered
additional harmto her bodily franme, her neck, on Cctober 26, 1992
and February 8, 1993 as a result of the incidents at work, a
question | shall now resol ve.

The Enpl oyer’s internal accident report, taken shortly after
the Cctober 26, 1992 accident, describes the injury as “thoracic
back, contusion, bruise.” (RX 6) There is no description of any
neck injury. The Enployer’s first report of injury, Form LS-202
dat ed February 10, 1998, lists the injury as a fall backwards into
a manhol e, causing Caimant to hurt her back. (RX 7) No nention is
made of any neck injury. In a physical therapy evaluation dated
Novenber 18, 1992, Rodney N chols, RPT diagnosed |unbar and right
shoul der contusion. (RX 8)

Wth regards to Claimant’s February 8, 1993 accident, the
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Enpl oyer’s internal accident report, dated February 8, 1993,
contains Caimnt’s statenent of the accident. The report indicates
that daimant stated, “I was lifting junction boxes and strai ned ny
| ower back.” (RX 12) Again, no nention is made of any neck pain or
injury. The Enployer’s first report of injury, Form LS 202,
contains the sanme description of the accident and resulting | ower
back strain.

Claimant testified that she hit her neck, back and shoul der
when she fell on COctober 26, 1993, and Dr. Canant, who treated
Cl ai mant on that date, noted Clainmant’s fall at work and al so not ed
t hat she had neck pain, scapula pain and a little bit of shoul der
pain. (RX 9)

Dr. Wggins, who first saw Caimant on October 31, 1992,
stated that Claimant’s car accident “was a neck injury primarily,”
and “the fall involved primarily her lunbar region.” (RX 3) Dr.
McC oskey, who first saw O aimant on Decenber 12, 1992 and who
treated Claimant follow ng her February 8, 1993 incident, stated
that the severe degenerative changes in Claimnt’s neck and | ow
back were present prior to any injury. He al so stated that C ai nant
had no history that her neck problens are due to anything other
than the Cctober 14, 1992 notor vehicle accident, and that her | ow
back problenms are due to the two work injuries. In a subsequent
report, Dr. McCl oskey stated that, based on Caimant’s history, he
t hought “her neck and back problens are unrelated.” He al so stated
that Caimant has “disability attributable to both and is nore
di sabl ed from her back probl ens because of her neck problens than
she would be if she didn’'t have the neck problens.” (RX 4)

Dr. Danielson first saw Caimant on March 18, 1993, and he
treated Claimant until January 16, 1997. In a report dated July 29,
1994, Dr. Dani el son st ated

Based upon this patient’s history, the reliability of
that history and the absence of any other trauma, it is
my opinion with reasonable nedical certainty that her
herniated disc at C5-6 was significantly aggravated by
her industrial accident at Ingall’s on or about October
26, 1992; that her herniation at C4-5is causally rel ated
to her industrial accident at Ingall’s on or about
Cct ober 26, 1992: that her herniations at L2-3 and L3-4
are causally related to her industrial accident at
Ingall’s on or about OCctober 26, 1992; and that her
herniation at L4-5 was causally related to her work
injury of Cctober 26, 1993 and significantly aggravated
by her work injury of February 8, 1993.

(RX 28) However, in his deposition testinony, Dr. Daniel son agreed
that it appeared, fromhis review of the contenporaneous records
and the initial history he received, that the probability was that
the | ow back problens were related to injuries at Ingalls and the
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cervical problens were probably related to the injury fromthe car
accident. Dr. Danielson did agree that Caimant’s preexisting
cervical problens would conbine and contribute to the effects of
the ow back injuries at Ingalls to render Cainmant materially and
substantially nore di sabl ed than she woul d have been as a result of
the low back injuries at Ingalls alone. Dr. Danielson stated that
the injury of October 26, 1992 is consistent with an injury where
you coul d hurt your cervicle area, and that it would be |ikely that
you hurt or aggravate an injury to your cervicle area with that
type of injury. (RX 38)

Dr. Germann, who saw C ai mant on August 15, 1994, di agnosed
“neck pain, secondary to cervical spondylosis with a possible C6
radi cul opathy on the right, at |east by exam nation by (sic) not
confirmed by EM5 s and nerve conduction studies,” and “low back
pain status post |am nectony syndrone.” Dr. Germann opined that
“the cervical problem was a pre-existing condition aggravated by
her two injuries at Ingalls since it appears all due to the
cervical spondylosis.” (RX 31)

Based on the record as a whole and in particul ar the evidence
as summarized above, | find that the Enployer has introduced
speci fi c and conprehensi ve evi dence severing t he connecti on bet ween
the alleged harmto Claimant’s neck and her maritinme enpl oynent.
See, e.g., Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986). See
al so Universal Maritinme Corp. V. Moore, 31 BRBS 119, 123 (4th Gr
1997). As aresult of this conclusion, the presunption falls out of
the case, does not control the result, and | must now proceed to
wei gh and evaluate all of the evidence.

This cl osed record concl usively establishes that the d ai nant
sustained a work-related injury to her back but did not sustain a
wor k-rel ated neck injury on October 26, 1992 or February 8, 1993.
Wth respect tothe injury to her back, the record establishes that
this injury required lunbar surgery leaving Caimant wth a
per manent parti al disability. This closed record further
establishes that the Enployer had tinely notice of the injury, has
aut hori zed and paid for appropriate nedical care and treatnent for
the injury and has paid certain conpensation benefits to C ai mant,
as stipulated by the parties (JX-1), and that Caimant tinely fil ed
for benefits once a dispute arose between the parties.

Wth respect to the alleged injury to her neck, the initial
| oss reports filed by the Enployer do not indicate any reported
neck injury. Additionally, the nedical records as summarized into
the record and which | find credible, docunent that dainmant’s
cervical problens are a result of her October 16, 1992 autonobile
acci dent and her |unbar problens are a result of her work-rel ated
accidents. Drs. Wggins, M oskey and Dani el son did not causally
relate Claimant’s neck difficulties with her October 26, 1992 and
February 8, 1993 accidents, but rather found that such difficulties
were the result of her October 14, 1992 autonobile accident.
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Al though Dr. Danielson initially believed that O aimant’s cervi cal
condi tion was aggravated by her work-rel ated acci dents, he refined
his opinion after review ng the contenporaneous records and the
initial history he received, and concl uded that the probability was
that the | ow back problens were related to injuries at Ingalls and
t he cervical problenms were probably related to the injury fromthe
car accident. (RX 38 at 31-32) Dr. Danielson did state that the
Cctober 26, 1992 injury is consistent with an injury where you
could hurt your cervicle area and that it would be likely that you
hurt or aggravate an injury to your cervicle area, however, he did
not state that this was the case in Claimant’s situation

| find that the opinions of Dr. White are not probative as to
the causation issue as there is no indication in his reports that
he was even aware of Cdaimant’s OCctober 14, 1992 autonobile
accident. The reports of Drs. Buckley, Fortier-Bensen, Smth,
Ekenna and Howard are not probative with regards to the causation
issue, as they made no findings regarding the causation of
Claimant’ s cervical and | unbar conditions as between t he aut onobil e
accident and the two work-rel ated acci dents.

Al t hough Dr. Germann opined that Caimant’s cervical problem
was a pre-existing condition aggravated by her two injuries at
Ingalls, | find that the records of Dr. Danielson outweigh the
opinion of Dr. Germann. Dr. Danielson’s opinions are extrenely
credi ble and persuasive as he was Claimant’s primary treating
physician for alnost four years and he was the physician who
performed C ai mant’s | unbar and cervical surgeries. Accordingly, |
find and conclude that C aimant did not sustain a neck injury while
in the course and scope of her enploynent on October 26, 1992 and
February 8, 1993. The principal issues remaining are the nature and
extent of aimant’ s disability and the determ nation of Claimant’s
aver age weekly wage, issues | shall now resol ve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F.2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff’'d, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U. S
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nmust be given to
Cl aimant’ s age, education, industrial history and the availability
of work she can performafter the injury. American Miutual |nsurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Gr. 1970). Even a
relatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which she is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
her disability without the benefit of the Section 20 presunption.
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Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shipbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
Cl ai mant has established that she is unable to return to her forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the Enployer to denonstrate the
availability of suitable alternative enploynent or realistic job
opportunities which claimnt is capabl e of perform ng and whi ch she
could secure if she diligently tried. New Oleans (Gulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). Wiile C aimant generally need not show t hat
she has tried to obtain enploynent, Shell v. Teledyne Movible
O fshore, Inc., 14 BRBS 585 (1981), she bears the burden of
denonstrating her wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternative enploynent is shown. Wlson v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
concl ude that Cd ai mant has established she cannot return to work as
a cable puller or as a material runner. The burden thus rests upon
the Enpl oyer to denonstrate the existence of suitable alternative
enpl oynent in the area. |If the Enpl oyer does not carry this burden,
Claimant is entitled to a finding of total disability. Anmerican
Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d Cr. 1976); Southern
v. Farmers Export Conpany, 17 BRBS 64 (1985). In the case at bar,
the Enpl oyer did submt credible and probative evidence as to the
avai lability of suitable alternative enploynent. See Pil ki ngton v.
Sun Shi pbuil ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff’d on
reconsi deration after remand, 14 BRBS 119 (1981). See al so Bunbl e
Bee Seafoods v. Director, OANCP, 629 F.2d 1327 (9th Cir. 1980).
therefore, find and conclude that Caimant is partially disabled on
and after February 16, 1998, according to the second | abor market
survey provided by Enpl oyer, as shall be discussed bel ow.

Claimant’ s i njury has becone permanent. A permanent disability
is one which has continued for a lengthy period of tine and is of
| asting or indefinite duration, as distinguished fromone in which
recovery nerely awaits a normal hearing period. General Dynam cs
Corporation v. Benefits Review Board, 565 F.2d 208 (2d Cr. 1977);
Wat son v. Gulf Stevedore Corp., 400 F.2d 649 (5th Gr. 1968), cert.
denied, 394 U S. 976 (1969); Seidel v. Ceneral Dynam cs Corp., 22
BRBS 403, 407 (1989); Stevens v. Lockheed Shi pbuil ding Co., 22 BRBS
155, 157 (1989); Trask v. Lockheed Shipbuilding and Construction
Conpany, 17 BRBS 56 (1985); Mason v. Bender Wl ding and Machine
Co., 16 BRBS 307, 309 (1984). The traditional approach for
determning whether an injury is permanent or tenporary is to
ascertain the date of “maximum nedical inprovenent.” The
determ nation of when maxi num nedi cal inprovenent is reached so
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that Caimant’s disability may be said to be permanent is primarily
a question of fact based on nedical evidence. Lozada v. Director
ONCP, 903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite wv.
Dresser Quiberson Punping, 22 BRBS 87, 91 (1989); Care .
Washi ngton Metropolitan Area Transit Authority, 21 BRBS 248 (1988);
Wayl and v. Moore Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi pbui I ding Conpany, 21 BRBS 120 (1988); WIllianms v. GCeneral
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant’ s disability is tenporary or pernmanent may not be based on
a prognosis that claimant’s condition may inprove and becone
stationary at sonme future tine. Meecke v. |1.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be “eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wiite, 617 F.2d 292
(5th Gr. 1980), aff’g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff’d, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th CGr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnments over a long period of tine, Meecke v. 1.S. 0O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even t hough there
is the possibility of favorable change from recommended surgery,
and where work wthin claimant’s work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant’s credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th G r. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978), or that Cainmant be bedridden to be totally
di sabl ed, Watson v. @ulf Stevedore Corp., 400 F.2d 649 (5th Gr.
1968). Mbreover, the burden of proof in a tenporary total case is
the sane as in a permanent total case. Bell, supra. See al so Wl ker
v. AAF Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent that
cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Qulf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical inprovenent.
Lozada v. General Dynamcs Corp., 903 F.2d 168, 13 BRBS 78 (CRI)
(2d Gr. 1990); Sinclair v. United Food & Conmercial Wrkers, 13
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BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washi ngton Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

On the basis of the totality of the record, | find and
conclude that dainmnt reached maxi num nedical inprovenment on
January 16, 1997, according to the well-reasoned opinion of Dr.
Dani el son. (RX 28) Accordingly, | find and conclude that C ai mant
was tenporarily and totally disabled fromFebruary 9, 1993 t hrough
January 16, 1997. Further, | find that the C ai mant was permanently
and totally disabled from January 17, 1997 through February 15,
1998, as shall be discussed bel ow

Sui tabl e Alternate Enpl oynent

As the O ai mant has net her burden of proving the nature and
extent of her disability and her inability to return to work, the
next question is whether the Enployer can produce sufficient
evidence to reduce Claimant’s disability status from total to
partial. An enpl oyer can establish suitable alternate enpl oynent by
offering an injured enployee a light duty job which is tailored to
the enployee’s physical |imtations, so long as the job is
necessary and claimant is capable of perform ng such work. \al ker
v. Sun Shi pbuilding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shipbuilding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nust cooperate with the enployer’s re-enpl oynent efforts
and i f enployer establishes the availability of suitable alternate
j ob opportunities, this Adm nistrative Law Judge mnust consider
claimant’s willingness to work. Trans-State Dredging v. Benefits
Revi ew Board, U.S. Departnent of Labor and Tarner, 731 F.2d 199
(4th Cr. 1984); Roger’'s Termnal & Shipping Corp. V. Director,
ONCP, 784 F.2d 687 (5th Cr. 1986). An enployee is not entitled to
total disability benefits nerely because he does not |i ke or desire
the alternate job. Villasenor v. Marine Mintenance |ndustries,
I nc., 17 BRBS 99, 102 (1985), Decision and Order on
Reconsi deration, 17 BRBS 160 (1985).

An award for permanent partial disability in a claim not
covered by the schedule is based on the difference between
claimant’ s pre-injury average weekly wage and hi s post-injury wage-
earning capacity. 33 U. S.C. 8908(c)(21)(h); R chardson v. General
Dynam cs Corp., 23 BRBS (1990); Cook v. Seattle Stevedoring Co., 21
BRBS 4, 6 (1988). If a claimant cannot return to his usual
enpl oynent as a result of his injury but secures other enpl oynent,
the wages which the new job would have paid at the tine of
claimant’s injury are conpared to the wages clai mant was actual |y
earning pre-injury to determne if claimnt has suffered a | oss of
wage earning capacity. Cook, supra. Subsections 8(c)(21) and 8(h)
require that wages earned post-injury be adjusted to the wage
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levels which the job paid at time of injury. See Walker wv.
Washi ngton Metropolitan Area Transit Authority, 793 F.2d 319, 18
BRBS 100 (CRT) (D.C. Gr. 1986); Bethard v. Sun Shipbuilding & Dry
Dock Co., 12 BRBS 691, 695 (1980). It is now well-settled that the
proper conparison for determ ning a | oss of wage-earning capacity
i s between t he wages cl ai mant received in his usual enpl oynent pre-
injury and the wages claimant’s post-injury job paid at the tine of
her injury. Richardson, supra; Cook, supra.

The law in this area is very clear and if an enployee is
offered a job at his pre-injury wages as part of his enployer’s
rehabilitation program this Adm nistrative Law Judge can find t hat
there is no lost wage-earning capacity and that the enployee
therefore is not disabled. Swain v. Bath Iron Wrks Corporation, 17
BRBS 145, 147 (1985); Darcell v. FMC Corporation, Marine and Rai
Equi prrent Division, 14 BRBS 294, 197 (1981). However, | am al so
cogni zant of case | aw whi ch hol ds that the enpl oyer need not rehire
the enpl oyee, New Orleans (Gul fw de) Stevedores, Inc. v. Turner
661 F.2d 1031, 1043 (5th Gr. 1981), and that the enployer is not
required to act as an enploynent agency. Royce v. Elrich
Construction Co., 17 BRBS 157 (1985).

It is well-settled that the enployer nmust show the
availability of actual, not theoretical, enploynment opportunities
by identifying specific jobs available for claimant in close
proximty to the place of injury. Royce v. Erich Construction Co.,
17 BRBS 157 (1985). For the job opportunities to be realistic, the
Respondent s nmust establish their precise nature and terns, Reich v.
Tracor Marine, Inc., 16 BRBS 272 (1984), and the pay scales for the
alternate jobs. Moore v. Newport News Shipbuilding & Dry Dock Co.,
7 BRBS 1024 (1978). Wiile this Adm nistrative Law Judge may rely on
the testinony of a vocational counsel or that specific job openings
exist to establish the existence of suitable jobs, Southern v.
Farnmers Export Co., 17 BRBS 64 (1985), enployer’s counsel nust
identify specific avail able jobs; generalized | abor market surveys
are not enough. Kimrel v. Sun Shipbuilding & Dry Dock Co., 14 BRBS
412 (1981).

This <closed record contains a great deal of evidence
concerning Caimant’s residual capacity to wrk and the
availability of suitable alternate enploynent. Both the Enployer
and Cl ai mant have submtted evidence on this issue. As the burden
of providing suitable alternate enploynent falls upon t he Enpl oyer,
| shall discuss its evidence first. | pause at the outset to note
that as this case comes within the jurisdiction of the Fifth
Circuit, the Enployer need only produce a single job opening as
evidence of suitable alternate enploynment. P & M Crane Co. V.
Hayes, 930 F.2d 424, 24 BRBS 116, 121-22 (CRT) (5th Cr. 1991).

In the case at bar, the Enployer has offered the reports and
| abor market surveys of vocational consultant Tommy Sanders,
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CRC?® (RX 35 On March 4, 1997, M. Sanders perforned a | abor
mar ket survey resulting in four Eositions all in or around the
geographic residence of Claimant.” In determ ning the proper job
prospects, M. Sanders assunmed Cl ai mant had the capacity to perform
a range of sedentary work activity, and he considered Caimnt’s
age, education and prior work history and skills. M. Sanders al so
reviewed Caimant’s enploynment application with Ingalls, her
resune, and various nedical reports of Drs. Ekenna, Wite, Gernann,
McCl oskey, Dani el son, Fortier-Bensen and Howard.

Empl oyer submtted a followup |abor market survey, dated
February 16, 1998, which was also conducted by Tomry Sanders,
CRC (RX 35 at 4-5) The |abor market survey consisted of the
followng four positions: cashier/coll ector, desk clerk,
tel emarketer and booth cashier. M. Sanders conducted another
foll ow up | abor nmarket survey, dated March 10, 1998, follow ng his
review of Dr. Danielson’s February 16, 1998 deposition. (RX 35
at 6-8) M. Sanders, noting that Dr. Danielson vacillated with
respect to Claimant’s ability to return to work, was left with the
i npression that Dr. Danielson felt that if C ai mant were noti vat ed,
she could at least attenpt to return to a range of sedentary
enpl oynent. The | abor market survey consisted of three positions,
i ncludi ng: desk clerk, receptionist and night auditor.

An addi tional |abor market survey, dated March 25, 1998, was
subm tted by Enployer. (RX 35 at 9-11). M. Sanders identified five
positions including: customer service representative, appointnent
setter, receptionist and booth cashier. On May 8, 1998, M. Sanders
provided an update to his March 4, 1997, February 16, 1998 and
March 10, 1998 |abor market survey’'s in order to provide entry
wages on or about October 26, 1992 and February 8, 1993 for the
correspondi ng jobs. ™

8 Tormy Sanders, CRC was deposed on March 31, 1998. (CX 7)

° The positions were: telephone answering service operator,
tel emarketer, PBX operator and ni ght auditor.

1 The Cctober 26, 1992 and February 8, 1993 wages are as
follows: desk clerk with King’ s Inn was $4. 25 per hour; desk clerk
with Days Inn was $4.25 per hour; telephone sales with Qan MIls
was $4.25 per hour; tel ephone answering service operator at Answer
Pl us was $4. 25 per hour; receptionist at Continental Construction
was $6. 00 per hour; night auditor with Hanpton Inn was $5.50 per
hour, and boot h cashier at Coastal Energy was $4.50 per hour. Helig
Myers did not have a store open in Pascagoula until February of
1993, but entry wages for other stores was $4.50 per hour for both
dates in question. The Gehl Goup did not have the facility in
Ccean Springs open during the dates in question, but prior job
orders fromthe Gehl group identified wages for telemarketers as
$6. 00 per hour for both dates in question. Wages for Cctober 26,
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Dr. Dani el son was deposed on February 16, 1998, and he was
guestioned at length regarding Caimant’s ability to work. (RX 38)
On direct examnation by Cdaimant’s counsel, Dr. Danielson
expl ai ned that, based on “just the records,” Caimnt should be
able to do sedentary work, but when | ooking at the patient, “she’s
not able to conpete and do even the sedentary kinds of things in
fairness to her.” (RX 38 at 17-19) He indicated that C ai mant coul d
not neet the physical demands of being a tel ephone answering
servi ce operator, PBX operator or tel emarketer, and that, although
“she could probably part time do clerk behind a desk or
sonething...l don’t know who would hire her, because she woul dn’t
be reliable to be there.” (RX 38 at 21-23) On cross-exam nation by
Enpl oyer’ s counsel, Dr. Dani el son described Clainmant’s limtations.
Initially, he stated that it would “have to do on a hone kind of
basis.” He stated that C aimant cannot “walk for a |ong distance
nore than probably half a block,” and that she needs to “change
positions fromsitting to standing to anbul ating.” The doctor al so
[imted C aimant to occasional lifting of | ess than ten pounds. Dr.
Dani el son stated that if C ai mant wanted to performsedentary work,
he woul d rel ease her to doit. He woul d rel ease C ai mant to work as
a cash collector or telemarketer, if she had the use of a head
piece with a m crophone, as it would all ow her to nove around while
talking. Dr. Danielson also indicated that he would release
Claimant to work as a desk clerk if she wanted to try that. Dr.
Dani el son did not think that a cashier/booth attendant position
woul d give C aimant enough latitude to get up and wal k around.
(RX 38 at 35-42) The doctor candidly admtted that C ai mant had
sone tendency to exaggerate. (RX 38 at 44)

The d ai mant has al so subm tted evi dence rel evant to the i ssue
of suitable alternate enploynent. The C aimant has submtted a
vocational report prepared by Donald Wodall, MS., CRC L.P.C
(CX 2) M. Wodall interviewed C ai mant and revi ewed t he reports of
Drs. Wggins, M oskey, Smth, Ekenna, Buckley, Danielson and
Howard, the records from Singing River Hospital and Menori al
Hospital, and the |abor market survey of M. Tommy Sanders, CRC.
M. Whodall found that Caimant’s “capacity to reenter the field of
public school art teaching is nonexistent, wthout taking
additional college courses and passing the National Teacher’s
Exam” M. Wodall also found that C aimant has “largely |ost the
ability to conpetitively use her past art talent in enploynent
settings. Whatever related skills she retains can realistically
only be used at work that pays in the m ni numwage range.” Based on
Dr. Danielson’s statenment in his January 16, 1997 report that
Claimant is totally disabled and unable to conpete in the market
pl ace, M. Wodall stated that C ai mant’s “wage earni ng capacity is

1992 and February 8, 1993 were not provided for the positions at
Treasure Bay Casino, Seven QOaks Hotel, Prine Star, Tri-State
Security and Alarnms, Sand Hill Hospital or U S. Travel Network.
( RX 40A)
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nonexi stent. She is disabled and cannot be expected to work.” M.
Wodal | reached a sim |l ar conclusion after review ng Dr. Buckley’s
Cct ober 29, 1997 report. M. Wodall stated that the fact d ai nant
met the disability definition for Supplemental Security Inconme “is
very consistent wth the nedical findings of both her treating and
| ME neurosurgeons, totally supports her allegations of pain and
disability, and 1is very consistent wth this counselor’s
observations and opinions inthis matter.” M. Wodall concl uded by
stating that he did “not find any other medical opinions from
speci alists who have tinely treated or exam ned Ms. Huston offering
any medi cal opi nions that woul d support her capacity to performany
type of conpetitive work.” (CX 2)

In my discussion of suitable alternate enploynent, | nust
first determine which, if any, of the positions offered by the
Enpl oyer qualify as suitable alternate. Initially, I find that none
of the positions described in the March 25, 1998 |abor market
survey constitute suitable alternate enpl oynment. Enpl oyer failed to
provide the appropriate wage adjustnments for the post-injury
inflation for the positions at Pine Star, Tri-State Security and
Alarnms, Sand Hi Il Hospital and U S. Travel Network. Although M.
Sanders provided the wage rates for the booth cashier positions at
Coastal Energy for the tinme periods in question, Dr. Daniel son felt
t hat such a position woul d not give C ai mant enough | atitude to get
up and wal k around. | accept Dr. Daniel son’s opinion that d ai nant
could not performthe position of booth cashier, as proof that it
does not constitute suitable alternate enpl oynent.

Simlarly, as Dr. Danielson stated that C aimant could not
nmeet the physical demands of being a tel ephone answering service
operator or a PBX operator, | find that those positions do not
constitute suitable alternate enploynent. | also find that the
tel emarketer position at the Gehl Goup does not constitute
suitable alternate enploynent as there is no indicationin the job
description that Cainmant would have the use of a headset, a
condition Dr. Danielson specifically required if Caimnt were to
be enployed in such a position. As the March 10, 1998 | abor market
survey indicates that the receptionist position at Continenta
Construction was filled, | renove that position fromconsideration.
| al so renpbve fromconsi deration the night auditor position at Days
Inn, as the | abor market survey indicates that it is a part-tine,
hourly wage position, but no indication is given as to how nmany
hours of work per week are required. Finally, | find that the night
auditor position at Seven Oaks @l f Hlls does not constitute
suitable alternate enploynent as Enployer failed to provide the
appropriate wage adjustnments for post-injury inflation for that
posi tion.

| do, however, find and conclude that the cashier/collector
position at Helig Meyers Furniture, the desk clerk positions at
Hanpton Inn and King’s Inn, and the tel emarketer position at O an
MIls Studio do qualify as suitable and alternate enpl oynent, and
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are within Caimnt’s physical restrictions and capabilities. In
view of the foregoing, and with the exceptions noted, | do accept
the listed results of the | abor nmarket surveys because | determ ne
that those jobs constitute, as a matter of fact and |l aw, suitable
alternate enploynent or realistic job opportunities. In this
regard, see Armand v. Anerican Marine Corp., 21 BRBS 305, 311-312
(1988); Horton v. General Dynam cs Corp., 20 BRBS 99 (1987). Arnmand
and Horton are significant pronouncenents by the Board on this
i nportant issue.

Thus, as the Enpl oyer has shown the availability of suitable
alternate enpl oynent within Caimnt’s restrictions, the burden now
is on Caimant to show that she is ready, wlling and able to
return to work, just |ike any other unenpl oyed worker. See Pal onbo
v. Director, ONCP, 937 F.2d 70, 25 BRBS 1 (CRT) (2d G r. 1991).

Initially, I find and conclude that C ai mant has the residual
work capacity to performthe jobs identified by M. Sanders and
whi ch have been accepted herein as constituting suitable alternate
enpl oynent for the Claimant. Dr. Danielson stated that he would
rel ease Claimant to perform sone form of sedentary enploynent if
she wanted to. He stated that he would rel ease C aimant to engage
in enploynment activities, so long as she could change positions
fromsitting to standing to anbul ating, and as | ong as there was no
l[ifting of nore than ten pounds occasionally. | reject the
vocational rehabilitation evaluation of M. Wodall because his
concl usi ons are based, for the nost part, on O ai mant’ s exagger at ed
and subj ective synptons and because they are contradicted by the
opinion of Dr. Danielson which supports the conclusion that
Claimant is physically able to return to work in some capacity, if
only she were notivated toreturnto work. M. Wodall did not have
the Dbenefit of Dr. Danielson's deposition testinony, which
el aborated on Claimant’s residual work capacity, when he made his
findings. A though Dr. Danielson vacillates sonewhat in his
opinions, it is only because C ai mant has not asked himto rel ease
her for trial sedentary enploynent. Only Dr. Buckley found that
Claimant i1s probably unable to work in any capacity, but this
finding is based in part on Claimnt’s exaggerated clains. | find
Dr. Danielson’s opinion to be the nore persuasive on this issue.

Thi s judge recogni zes that a C ai mant’s credi bl e conpl ai nts of
pain alone may be enough to neet his or her burden to establish
that he or she is unable to return to her usual work. See Anderson
v. Todd Shipyards Corp., 22 BRBS 20 (1989); Mranda v. Excavation
Constr. Inc., 13 BRBS 882 (1981). The evidence in this case,
however, mlitates against such a finding.

| find and conclude that C aimant has failed to establish that
she has diligently sought enploynment within the jobs shown to be
available. | agree with Enployer that Caimant’s |ack of success
has resulted from Caimant’s |ack of one hundred percent (100%
cooperation and from an unfocused job search. Claimant testified
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that she has not filed witten applications for any enploynent
since she was rel eased by Dr. Dani el son as having reached maxi num
medi cal inprovenent on January 16, 1997, and she has not applied
for any of the jobs found by M. Sanders. (TR 86-87) C ai mant al so
testified that she has “not tried to returnto work,” as sheis “in
too nuch pain.” (TR 94)

| find and conclude that Claimant is partially disabled from
February 16, 1998, as she is capable of working, and has been
provided a |abor market survey that denonstrates suitable and
avai l abl e alternate enploynent. | do not set the date at March 4,
1997 as | have previously found that the jobs identified in the
| abor market survey of that date do not constitute suitable
alternate enploynent. Further, | find that C ai mant has not shown
that she has diligently and in good faith sought enploynent, per
the instructions of the Second G rcuit in Pal onbo.

In view of the foregoing, |I find and concl ude the C ai mant has
a residual work capacity enabling her to work full-tinme, forty (40)
hours a week, five days a week, and that her post-injury wage-
earni ng capacity may reasonably be set at $157. 37, the post-injury
adjusted entry | evel wage for these jobs' and that her October 26,
1992 and February 8, 1993 work-related injuries have resulted in a
| oss of wage-earning capacity of $142.65 ($300.02 - 157.37 =
$142.65). Caimant’s conpensation benefits for her pernmanent
partial disability as of February 16, 1998, and continui ng, shal
be based upon such | oss of wage earning capacity.

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee’s average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the tinme of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the disease, and the death or
di sability. Todd Shi pyards Corp. v. Black, 717 F.2d 1280 (9th G r

1 This figure was conputed by averagi ng the weekly wages from
the four positions fromthe February 16, 1998 and March 10, 1998
| abor market surveys, retroactive to Cctober 26, 1992 and February
8, 1993. The cashier/collector position at Helig Meyers Furniture
earned $220.00 per week ($5.50 x 40 hours = $220.00). The desk
clerk position at Hanpton |Inn earned $180.00 per week ($4.50 x 40
hours = $180.00). The tel emarketer position at Aan MIls Studio
earned $102. 00 per week ($4.25 x 24 hours = $102.00). Finally, the
desk clerk position at King’s Inn earned $127.50 per week ($4.25 x
30 hours = 127.50). Thus, the post-injury wage earning capacity
gquals $157.37 ([$180.00 + $220.00 + $102.00 + $127.50] + 4 =

157. 37).
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1983); Hoey v. GCeneral Dynam cs Corporation, 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

The Act provides three nethods for conputing claimnt’s
average weekly wage. The first nmethod, found in Section 10(a) of
the Act, applies to an enployee who shall have worked in the
enpl oynent in which he was working at the time of the injury,
whet her for the sanme or anot her enpl oyer, during substantially the
whol e of the year imedi ately preceding his injury. Milcare v. E C
Ernst, Inc., 18 BRBS 158 (1987). “Substantially the whole of the
year” refers to the nature of Claimant’s enploynent, i.e., whether
it is intermttent or permanent, Eleazar v. GCeneral Dynamcs
Corporation, 7 BRBS 75 (1977), and presupposes that he coul d have
actual |y earned wages during all 260 days of that year, O Connor v.
Jeffboat, Inc., 8 BRBS 290, 292 (1978), and that he was not
prevented from so working by weather conditions or by the
enpl oyer’s varying daily needs. Lozupone v. Stephano Lozupone and
Sons, 12 BRBS 148, 156 and 157 (1979). A substantial part of the
year may be conposed of work for two different enployers where the
skills used in the two jobs are highly conparable. Hole v. M am
Shi pyards Corp., 12 BRBS 38 (1980), rev’'d and remanded on ot her
grounds, 640 F.2d 769 (5th Gr. 1981). The Board has held that
since Section 10(a) ains at a theoretical approximtion of what a
cl ai mant coul d i deally have been expected to earn, tinme | ost due to
strikes, personal business, illness or other reasons is not
deducted from the conputation. See O Connor v. Jeffboat, Inc., 8
BRBS 290 (1978). See also Brien v. Precision Valve/Bayl ey Mrine,
23 BRBS 207 (1990); Klubnikin v. Crescent Wharf & Warehouse Co., 16
BRBS 183 (1984). Moreover, since average weekly wage includes
vacation pay in lieu of vacation, it is apparent that tinme taken
for vacation is considered as part of an enployee’'s tinme of
enpl oynent. See Waters v. Farnmer’s Export Co., 14 BRBS 102 (1981),
aff'd per curiam 710 F.2d 836 (5th Cr. 1983). The Board has held
that 34.4 weeks’ wages do constitute “substantially the whole of
the year,” Duncan, supra, but 33 weeks is not a substantial part of
the previous year. Lozupone, supra. Caimnt worked for the
Enpl oyer for |l ess than two weeks prior to her work-rel ated acci dent
on Cctober 26, 1992, and for just under four nonths prior to her
work-related i njury on February 8, 1993. Therefore Section 10(a) is
i nappl i cabl e.

The second nmet hod for conputing average weekly wage, found in
Section 10(b), cannot be applied because of the paucity of evidence
as to the wages earned by a conparable enployee. Cf. Newpark
Shi pbuilding & Repair, Inc. v. Roundtree, 698 F.2d 743 (5th Cr.
1983), rev’' g on other grounds 13 BRBS 862 (1981), rehearing granted
en banc, 706 F.2d 502 (5th Gr. 1983), petition for review
di sm ssed, 723 F.2d 399 (5th Gr. 1984), cert. denied, 469 U S
818, 105 S.Ct. 88 (1984).

Whenever Sections 10(a) and (b) cannot “reasonably and fairly
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be applied,” Section 10(c) is applied. See National Steel &
Shi pbui I ding Co. v. Bonner, 600 F.2d 1288 (9th Cr. 1979); GIlliam
v. Addi son Crane Conpany, 22 BRBS 91, 93 (1987). The use of Section
10(c) is appropriate when Section 10(a) is inapplicable and the
evidence is insufficient to apply Section 10(b). See generally
Turney v. Bethlehem Steel Corporation, 17 BRBS 232, 237 (1985);
Coffi v. Bethlehem Steel Corp., 15 BRBS 201 (1982); Holnes v.
Tanpa Ship Repair and Dry Dock Co., 8 BRBS 455 (1978); MDonough v.
General Dynam cs Corp., 8 BRBS 303 (1978). The primary concern when
applying Section 10(c) is to determne a sum which “shal

reasonably represent the . . . earning capacity of the injured
enpl oyee.” The Federal Courts and the Benefits Review Board have
consistently held that Section 10(c) is the proper provision for
cal cul ating average weekly wage when the enployee received an
increase in salary shortly before his injury. Hastings v. Earth
Satellite Corp., 628 F.2d 85 (D.C. Cr. 1980), cert. denied, 449
U.S. 905 (1980); Mranda v. Excavation Construction, Inc., 13 BRBS
882 (1981). Section 10(c) is the appropriate provision where
clai mant was unable to work in the year prior to the conpensable
injury due to a non-work-related injury. Klubnikin v. Crescent
Wharf and Warehouse Conpany, 16 BRBS 182 (1984). When a cl ai mant
rejects work opportunities and for this reason does not realize
earnings as high as his earning capacity, the claimant’s actua

earni ngs should be used as his average annual earnings. Coffi v.
Bet hl ehem Steel Corp., 15 BRBS 201 (1982); Conatser v. Pittsburgh
Testing Laboratory, 9 BRBS 541 (1978). The 52 week divisor of
Section 10(d) nust be used where earnings’ records for a full year
are avail able. Roundtree, supra, 13 BRBS 862 (1981); conpare Brown
v. GCeneral Dynamcs Corporation, 7 BRBS 561 (1978). See also
McCul | ough v. Marat hon LeTour neau Conpany, 22 BRBS 359, 367 (1989).

In the present case, Enployer contends that the appropriate
aver age weekly wage shoul d be the m ni num $270. 43. Enpl oyer argues
that C ai mant did not work significantly during the fifty-two weeks
prior to the injury, and she only worked at Ingalls for a few days
before the first accident on Cctober 26, 1992. (TR 36-37) d ai mant,
on the ot her hand, all eges an average weekly wage of $318.77, which
was determ ned by totaling the anount of Claimant’s incone for the
period of tinme she was enployed and dividing it by the nunber of
weeks she was enployed. (CX 12 at 10) In the alternative, C ai mant
argues that the average weekly wage should be determ ned by
mul tiplying the hourly rate on the date of injury by forty,
representing a forty hour work week. C ai mant argues for an average
weekly wage of $334.00 under this nethod of conputation. (CX 12
at 10)

| pause to note that an adm nistrative |aw judge has broad
discretion in determning annual earning capacity under Section
10(c). Sproul v. Stevedoring Servs. of Anmerica, 25 BRBS 100, 105
(1991); Waylord v. More Dry Dock, 25 BRBS 53, 59 (1991); Lobus v.
. T.O Corp., 24 BRBS 137. 139 (1990).
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Upon revi ew of the docunentary evidence and argunents by both

parties, | reject Enployer’s request for an average weekly wage of
$270. 43. Wil e Caimant only worked for Enpl oyer for a short period
of time prior to her accidents, | conclude that the average weekly

wage endor sed by Enpl oyer woul d not adequately conpensate C ai mant
for her wage-earning capacity at that tine.

| also reject Claimnt’s request for an average weekl y wage of
$334. 00, based on nultiplying Clainmant’s hourly wage of $8.35 by
forty (40) hours. Caimant’s customary work week averaged 35.2
hours, not 40 hours.'® This net hod i naccurately conputes the average
weekly wage in a nmethod that inflates and distorts Caimnt’s
actual average wage.

Rather, | find and conclude that Claimant is entitled to an
average weekly wage of $300.02. | base this upon Caimnt’s
earnings at Ingall’s, $5100.34, divided by seventeen (17), the
nunber of weeks C ai mant worked at Ingalls. (RX 15) C ai mant ar gued
for this method of conputation, arriving at an average weekly wage
of $318.77. It appears Caimant divided Claimant’s earnings at
Ingall’s by sixteen (16) weeks. However, based upon the wage
earning evidence, | find that the appropriate divisor is seventeen
(17), as O aimant worked from Cctober 15, 1992 until February 8,
1993. This takes into account the actual tinme C aimant worked and
was conpensated by Ingalls. (RX 15)

| find that the wage of $300. 02 adequately represents the fair
and reasonabl e wage earning capacity for Clainmnt, based on her
actual enploynent with Ingalls at the tine of her second injury. |
al so note that the Benefits Review Board has held that it may be
reasonable for an admi nistrative |law judge to focus only on the
actual earnings of the Caimant at the tinme of injury 1in
determ ni ng average weekly wage. Hayes v. P&M Crane Co., 23 BRBS
389, 393 (1990), vacated in part on other grounds, 24 BRBS 116
(CRT) (5th Gr, 1991); Harrison v. Todd Pac. Shipyards Corp.,
21 BRBS 339, 344-45 (1988).

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of

12 According to the figures in the wage statenent provided by
Empl oyer, daimant worked a total of 598.4 hours. Wen this is
di vided by the 17 weeks C ai mant worked, from Cctober 15, 1992 to
February 8, 1993, C ai mant’s average hours wor ked cones out to 35.2
hour s.
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the injury. Colburn v. General Dynamcs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enployee's
right to select his own physician, pursuant to Section 7(b), is
wel |l settled. Bulone v. Universal Term nal and Stevedore Corp.
8 BRBS 515 (1978). Caimant is also entitled to rei nbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for her work-related injuries. Tough v. General Dynamcs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978). As already found above, the
Enpl oyer is not responsible for any nedical expenses related to
Claimant’s neck injury as her cervical problens resulted from her
aut onobi |l e accident and are not causally related to her maritine
enpl oynent .

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annum i s assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shipbuilding &
Dry Dock Co., 8 BRBS 556 (1978), aff’'d in pertinent part and rev’'d
on ot her grounds sub nom Newport News v. Director, OANCP, 594 F.2d
986 (4th Cir. 1979); Santos v. General Dynamics Corp., 22 BRBS 226
(1989); Adans v. Newport News Shipbuilding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17
BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimnt whole, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . ” Grant .
Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984) nmodi fi ed on
reconsi deration, 17 BRBS 20 (1985). Secti on 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective October 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.

| nt er veni ng Event
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Anot her issue in this case is whether any disability hereinis
casually related to, and is the natural and unavoi dabl e consequence
of, Claimant’s work-related accident or whether the recurrent
epi sodes of strep throat constituted an i ndependent and i nterveni ng
event attributable to Caimants own intentional or negligent
conduct, thus breaking the chain of causality between the work-
related injury and any disability she may now be experiencing.

The basic rule of law in “direct and natural consequences”
cases is stated in Vol. 1 Larson’s Wrknmen's Conpensation Law
813. 00 at 3-348.91 (1985):

Wen the primary injury is showm to have arisen out of
and in the ~course of enploynent, every natura
consequence that flows fromthe injury |ikew se arises
out of the enploynent, unless it is the result of an
i ndependent intervening cause [event] attributable to
claimant’s own i ntentional conduct.

Pr of essor Larson wites at Section 13.11

The basic rule is that a subsequent injury, whether an
aggravation of the original injury or a new and di stinct
injury, is conpensable if it is the direct and natural
result of a conpensable primary injury.

The sinplest application of this principle is the rule
that all the nedical consequences and natural sequel ae
that flow fromthe primary injury are conpensable . . .
The issue in all of these cases is exclusively the
medi cal issue of causal connection between the primary
injury and t he subsequent nedi cal conplications. (ld. at
8§13.11(a))

This rule is succinctly stated in Cyr v. Crescent Wharf &
War ehouse, 211 F.2d 454, 457 (9th Cr. 1954) as follows: “If an
enpl oyee who is suffering from a conpensable injury sustains an
additional injury as a natural result of the primary injury, the
two may be said to fuse into one conpensable injury.” See also
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M ssi ssi ppi Coast Marine, Inc. v. Bosarge, 632 F.2d 994 (5th Cr.
981), nodified, 657 F.2d 665 (5th Gr. 1981); Hcks v. Pacific
Marine & Supply Co., 14 BRBS 549 (1981).

Li kew se, a state court has held: “We think that in this case
t he cl ai mant has produced t he requi site nmedi cal evidence sufficient
to establish the causal connection between his present condition
and the 1972 injury. The only nedical evidence presented on the
issue favors the daimnt.” Christensen v. State Accident
| nsurance Fund, 27 Or. App. 595, 557 P.2d 48 (1976).

The case at bar is not a situation in which the initia

35



medi cal condition itself progresses into conplications nore serious
than the original injury, thus rendering the added conplications
conpensabl e. See Andras v. Donovan, 414 F.2d 241 (5th Gr. 1969).
Once the work-connected character of any injury, such as a back
injury, has been established, the subsequent progression of that
condition remai ns conpensabl e as | ong as the worsening i s not shown
to have been produced by an independent or non-industrial cause.
Hayward v. Parsons Hospital, 32 A 2d 983, 301 N. Y.S. 2d 649 (1960).
Mor eover, the subsequent disability is conpensable even if the
triggering episode is sonme non-enpl oynent exertion like raising a
w ndow or hanging up a suit, so long as it is clear that the rea
operative factor is the progression of the conpensable injury,
associated with an exertion that in itself wuld not be
unreasonabl e in the circunstances.

However, a different question is presented when the triggering
activityisitself rashinthe light of claimnt’s know edge of his
condition. The issue in all such cases is exclusively the nedical
i ssue of causal connection between the primary injury and the
subsequent nedical conplications, and denials of conpensation in
this category have invariably been the result of a conclusion that
the requi site nmedi cal causal connection did not exist. Matherly v.
State Accident Insurance Fund, 28 O. App. 691, 560 P.2d 682
(1977). The case at bar does not involve a situation in which a
weakened body nenber contributed to a later fall or other injury.
See Leonard v. Arnold, 218 Va. 210, 237 S.E.2d 97 (1977). A
weakened nmenber was held to have caused t he subsequent conpensabl e
injury where there was no evidence of negligence or fault. J.V.
Vozzol o, Inc. v. Britton, 377 F. 2d 144 (D.C. Cir. 1967); Carabetta
v. Industrial Comm ssion, 12 Ariz. App. 239, 469 P.2d 473 (1970).
However, the subsequent consequences are not conpensabl e when the
claimant’ s negligent intentional act broke the chain of causation.
Sullivan v. B & A Construction, Inc., 122 N Y.S. 2d 571, 120 N.E. 2d
694 (1954). If a claimant, know ng of certain weaknesses, rashly
undertakes activities likely to produce harnful results, the chain
of causation is broken by his own negligence. Johnnie’s Produce
Co. v. Benedict & Jordan, 120 So. 2d 12 (Fla. 1960). Nor is this
a case involving a subsequent incident on the way to the doctor's
office for treatnment of the original work-related accident.
Fitzgi bbons v. O arke, 205 M nn. 235, 285 N. W 2d 528 (1939); Laines
v. WCAB, 40 Cal. Conp. Cases 365, 48 Cal. App. 3d 872 (1975). The
visit to the doctor was based on the statutory obligation of the
enpl oyer to furnish, and of the enployee to submt to, a nedica
exam nation. See Kearney v. Shattuck, 12 A D.2d 678, 207 N. Y.S. 2d
722 (1960).

The Benefits Review Board reversed an award of benefits to a
cl ai mant who had sustained an injury to his left |eg, when he fel
fromthe roof of his house after his injured knee col |l apsed under
him while attenpting to repair his television antenna. Eighteen
months earlier this claimant had injured his right knee in a work-
related accident, such claimant receiving benefits for his
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tenporary total disability and for a rating of fifteen percent
permanent partial disability of the leg. The Board reversed the
award for additional conpensation resulting fromthe second injury.
Gunbley v. Eastern Associated Termnals Co., 9 BRBS 650 (1979).
The Benefits Review Board held, “[U nder Section 2(2) of the Act,
the second injury to be conpensabl e nust be related to the ori gi nal
injury. Therefore, if there is an intervening cause or event
between the two injuries, the second injury is not conpensable.
Thus, this Adm nistrative Law Judge nust focus on whether the

second injury resulted ‘naturally or wunavoidably.’ Ther ef or e,
claimant’ s action nmust show a degree of due care in regard to his
injury.” Furthernore, the Board held, “[c]laimant obviously did

not take any such precautions, nor did the record show that any
energency situation existed that would relieve claimnt from such
allegation.” Gunbley, supra, at 652.

Applying these well-settled |egal principles to the case at
bar, and based upon the totality of the record, | find and concl ude
that Caimant’s recurrent episodes of strep throat were not
i nterveni ng causes and, a fortiori, they did not break the chain of
causal ity between O aimant’s work-rel ated i nci dents and her present
condition. Accordingly, | find that the Enployer is responsible for
disability benefits between August 6, 1996 and Septenber 17, 1996,
as Claimant’s recurrent episodes of strep throat were not
i ndependent and interveni ng events breaking the chain of causality
between Caimant’s work-related disability injury and any
disability she may now experience as she was still unable to work
during that period of time. However, as Claimant’s recurrent strep
t hroat was not caused by or related to her enploynent or her work-
related injuries, the Enployer is not responsible for any nedi cal
expenses relating to Claimant’s recurrent strep throat.

Enpl oyer argues that benefits were suspended from August 6,
1996 to Septenber 17, 1996 because Dr. Daniel son recommended a
third surgery in March of 1996, and that as C aimant did not have
the surgery for over six nonths, there was an unnecessary del ay.
Enpl oyer al so argues that the surgery on Claimant’s cervical area
was unrelated to any injury arising out of enpl oynent, and that the
records show that C ai mant was not under treatnent for strep throat
during the entire period in question.?®

| find that the Enployer’s argunents on this issue are
unpersuasive. Wth regards to Enployer’s assertion that the
cervical surgery recomended by Dr. Danielson is unrelated to an

3 Enpl oyer’s Notice of Suspension of Conpensation Benefits,
Form LS-208, stated that the reason for suspension of benefits was
“non-industrial nmedical problenms.” (RX17) Simlarly, the Notice of
Controversion stated that conpensation benefits were stopped
because of “non-industrial throat problens keeping conp claimfrom
progressing.” (RX 20)
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injury arising out of Claimant’s enploynent, Dr. Danielson was
treating the cervical condition as a work-related injury at the
tinme. Furthernore, PamHal e, clains adjuster for F. A R chards and
Associates, Inc., indicated in an August 12, 1996 letter to George
Mur phy, Esquire, that conpensation was being stopped because of
Claimant’s strep throat, not because the surgery was for an
unrel ated cervical condition. (EX 20 at 2)

| also reject the Enployer’s contention that there was an
unnecessary delay in Claimant following up on that surgery. Dr.
Dani el son di scussed the cervical surgery with C ai mant on March 21,
1996, at which tinme she agreed to undergo the procedure. (RX 28 at
48) Dr. Danielson’s next report is not until Septenber 5, 1996,
when he notes that the surgery schedul ed for Septenber 4, 1996 was
canceled due to Claimant’s recurrent episodes of strep throat.
(RX 28 at 49) d ai mant sought treatnent for her strep throat at the
Coastal Famly Health Center from May 1996 through August 1996.
(RX 33) Dr. Danielson indicated that he would not perform any
operative procedure of any type on Cainmant while there was
evi dence of infection present. He also stated that C ai mant woul d
have to obtain clearance fromDr. Ekenna, with whomd ai mant had a
Septenber 6, 1996 appoi ntnent, before he would consent to perform
her operation. (RX 28 at 49) Dr. Ekenna exam ned C aimant on
Septenber 6, 1998, and he advised Dr. Danielson that d aimant be
given antibiotic prophylaxis at the tinme of surgery. (RX 33) Dr.
Dani el son perforned the surgery on Septenber 18, 1996. (RX 28
at 50-51)

The nedi cal evi dence shows that there was no unnecessary del ay
by daimant in follow ng up on the surgery, and that she was being
treated for strep throat during the period in question. C aimnt
first agreed to the surgery on March 21, 1998. She was being
treated for strep throat from My of 1996 until Septenber of 1996,
and Dr. Danielson refused to perform the surgery as long as
Cl ai mant had evidence of infection present. Caimant’s cervical
surgery was perforned within two weeks of her exam nation by Dr.
Ekenna. | find that the nedical evidence, as set forth above,
establishes that the delay in performng Caimant’s cervical
surgery was based on val i d nedi cal concerns given Claimant’s heal th
during the relevant tine periods. Dr. Danielson, Cdaimnt’s
treating physician, nade it clear that the delay in surgery was
necessary given Claimant’s strep throat. No evidence has been
presented which would establish that Caimnt’s strep throat
af fected her lunbar and cervicle conditions in any way, or that the
delay in the performance of the surgery had any inpact on said
conditions. The fact remains that Caimant was totally disabled
during that tinme period and she is certainly not the first C ai mant
to experience a personal illness while out on disability.

Section 14(e)
d ai mant is not entitled to an award of additional
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conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer has accepted the claim has authorized certain nedical
care and has voluntarily paid certain conpensation as stipul ated by
the parties. Although voluntary conpensation benefits were
suspended from August 6, 1996 t hrough Septenber 17, 1996, Enpl oyer
tinely filed a Notice of Controversion. Ranpbs v. Universal Dredging
Cor poration, 15 BRBS 140, 145 (1982); Garner v. Ain Corp., 11 BRBS
502, 506 (1979).

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenents of
that provision are net, and enployer’s liability is limted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee’'s permanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
118523 BRBS 1 (CRT) (9th Cr. 1989); Director, ONP v. Cargill
Inc., 709 F.2d 616 (9th Cir. 1983); Director, OACP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th CGr. 1982)
Director, OMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd Gr. 1979); C & P Tel ephone v. Director, OANCP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equipnment Co. v. Hardy, 558 F.2d 1192
(5th Cr. 1977); Shawv. Todd Pacific Shipyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shi pyard Corporation, 625
F.2d 317 (9th Cr. 1980). The benefit of Section 8(f) is not denied
an enployer sinply because the new injury nerely aggravates an
existing disability rather than creating a separate disability
unrelated to the existing disability. Director, OACP v. GCenera
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cr. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
existing condition. Instead, “the key to the issue is the
avai lability to the enployer of know edge of the pre-existing
condi tion, not necessarily the enpl oyer's actual know edge of it.”
DI lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Washington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev’'d and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
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1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert’s Point Docks, Inc., 15 BRBS 33 (1982), aff’d,
718 F.2d 644 (4th Gr. 1983). Delinski v. Brandt A rflex Corp.
9 BRBS 206 (1978). Mbreover, there nust be information avail able
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smth, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cr. 1989); Arnmstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance Industries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbui |l di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
Wl liamE. Canpbell Conpany, 14 BRBS 762 (1982). A disability wll
be found to be manifest if it is “objectively determ nable” from
medi cal records kept by a hospital or treating physician. Fal cone
v. Ceneral Dynam cs Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physical ailnment. Dugan v. Todd Shipyards, 22 BRBS 42 (1989)
Brogden v. Newport News Shipbuil ding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OACP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitable Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F.2d 602 (3d Gr. 1976).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. GCeneral Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Gr. 1992); Luccitelli .
General Dynamcs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Gr.
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202
(CRT)(1st Cr. 1991) In addressing the contribution elenent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit has specifically stated that the enployer’s burden of
establishing that a claimnt’s subsequent injury alone would not
have cause claimant’s permanent total disability is not satisfied
merely by showing that the pre-existing condition nmade the
disability worse than it would have been with only the subsequent
injury. See Director, OAMCP v. General Dynam cs Corp. (Bergeron),
supr a.

In cases where a Claimant is partially disabled, the enployer
nmust denonstrate that the current permanent, partial disability “is
materially and substantially greater than that which would have
resulted from the subsequent injury alone.” 33 U S C 8908(f);
Metropolitan Stevedore Co. v. Ranbo, 515 U. S. 291, 293 (1995);
Director, ONCP v. Bath Iron Wrks Corp. [Johnson], 129 F.3d 45, 51
(1st Cir. 1997); Director, OANCP v. Ingalls Shipbuilding, Inc., 125
F.3d 303 (5th Gr. 1997).

| have previously found the Caimant is permanently and
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partially disabled. Accordingly, the Enployer has the heavier
burden of proving that the current permanent, partial disability is
materially and substantially greater than it woul d be based on the
Cct ober 26, 1992 and February 8, 1993 injuries al one.

On the basis of the totality of the record, | find and
conclude that the Enployer has satisfied these requirenents. The
record reflects (1) that C ai mant has wor ked si nce October 15, 1992
as a cable puller for the Enployer, (2) that she was di agnosed with
acute cervical nyositis and C5-6 disc disease with degenerative
changes which pre-existed the Cctober 26, 1992 and February 8,
1993 work-related injuries, (3) that C ai mant received a twenty-two
(22) percent disability rating as a result of the prior autonobile
acci dent and/or preexisting cervical degenerative di sease, (4) that
she was released to return to work on Cctober 16, 1992 by Dr.
Gartman with the work restriction of no lifting over ten pounds,
(5) that she sustained injuries to her back on Cctober 26, 1992 and
February 8, 1993 whil e worki ng at the Enpl oyer’s shi pyard, (6) that
Claimant received a twenty-two (22) percent disability rating as a
result of her injuries at Ingalls and (7) that C ai mant’ s per manent
partial disability is the result of the conbination of her pre-
exi sting permanent parti al disability (i.e. her cervi cal
i npai rments) and her Cctober 26, 1992 and February 8, 1993 injuries
as such pre-existing disabilities, in conbination wth the
subsequent work injury, have contributed to a materially and
substantially greater degree of permanent disability, according to
the well reasoned report and deposition of Dr. Danielson. (RX 28
RX 38 at 46-47) See Atlantic & Gulf Stevedores v. Director, OACP,
542 F.2d 602, 4 BRBS 79 (3d Cir. 1976); Dugan v. Todd Shi pyards, 22
BRBS 42 (1989).

Claimant’s condition, prior to her final accident on February
8, 1993, was the classic condition of a high-risk enpl oyee whom a
cauti ous enpl oyer woul d neither have hired nor rehired nor retained
i n enpl oynent due to the increased |likelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C&P Tel ephone Conpany V.
Director, ONCP, 564 F.2d 503, 6 BRBS 399 (D.C. Gr. 1977), rev'gin
part, 4 BRBS 23 (1976); Preziosi v. Controlled Industries, 22 BRBS
468 (1989); Hallford v. Ingalls Shipbuilding, 15 BRBS 112 (1982).
As noted, the Enployer hired Caimnt after she had been rel eased
to return to work after her autonobile accident.

Even in cases where Section 8(f) is applicable, the Specia
fund is not liable for nedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev’'d on other
grounds sub nom Director, OACP v. Newport News Shipbuilding and
Dry Dock Co., 737 F.2d 1295 (4th Gr. 1984); Scott v. Rowe Machi ne
Wor ks, 9 BRBS 198 (1978); Spencer v. Bethl ehem Steel Corp., 7 BRBS
675 (1978).

The Board has held that an enployer is entitled to interest,
payable by the Special fund, on nonies paid in excess of its
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[1ability under Section 8(f). Canpbell v. Lykes Brothers Steanship
Co., Inc., 15 BRBS 380 (1983); Lewis v. Anerican WMarine Corp.
13 BRBS 637 (1981).

Attorney’'s Fee

Claimant’s attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enpl oyer.
Claimant’s attorney has not submtted his fee application. Wthin
thirty (30) days of the receipt of this Decision and Oder, he
shall submt a fully supported and fully item zed fee application,
sending a copy thereof to the Enployer’s counsel who shall then
have twenty (20) days to coment thereon. A certificate of service
shall be affixed to the fee petition and the postmark shall
determine the tineliness of any filing. This Court w || consider
only those legal services rendered and costs incurred after
Novenber 19, 1996, the date of the informal conference. Services
performed prior to that date should be submtted to the District
Director for her consideration.

ORDER

Based on the foregoing Findings of Fact, Conclusions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District D rector.

It is therefore ORDERED t hat:

1. The Enpl oyer as a self-insurer shall pay to the C ai mant
conpensation for her tenporary total disability from February 9
1993 t hrough January 16, 1997, based upon an average weekly wage of
$300. 02, such conpensation to be conputed in accordance wth
Section 8(b) of the Act.

2. Commenci ng on January 17, 1997 t hr ough February 15, 1998,
Enmpl oyer shall pay to the O ai mant conpensation benefits for her
permanent total disability, plus the annual adjustnents, based upon
an aver age weekly wage of $300. 02, such conpensation to be conput ed
in accordance with Section 8(a) of the Act.

3. Comrenci ng on February 16, 1998, the Enpl oyer shall pay
to the C aimant conpensation benefits for her permanent partia
disability, plus the applicable annual adjustnents provided in
Section 10 of the Act, based upon the difference between her
average weekly wage at the time of injury, $300.02, and her wage-
earni ng capacity after the injury, $157.37, as provi ded by Sections
8(c)(21) and 8(h) of the Act.

4. The Enpl oyer’s obligationis limted to the paynents of
104 weeks of permanent benefits and after cessation of paynents by
the Enployer, continuing benefits shall be paid, pursuant to
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Section 8(f) of the Act, from the Special Fund established in
Section 44 of the Act until further Order.

5. The Enpl oyer shall receive credit for all amunts of
conpensation previously paid to the Claimant as a result of her
Cct ober 26, 1992 and February 8, 1993 work-related injuries.

6. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnent as the Cainmant’s work-
related injuries referenced herein may require, even after the
expiration of the time period in Order provision 4, subject to the
provi sions of Section 7 of the Act.

7. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S C. 8§ 1961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determned as of the
filing date of this Decision and Order with the District D rector.

8. Claimant’s attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and fully
item zed fee petition, sending a copy thereof to Enpl oyer’ s counsel
who shal |l then have twenty (20) days to comment thereon. This Court
has jurisdiction over those services rendered and costs incurred
after the informal conference on Novenber 19, 1996.

DAVID W DI NARD
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts

DVWD: j gg
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